December 11, 2000

Dear Guaranty Agency Director:

This letter is an update to the Treasury Offset Program (TOP) Agreement package, dated August 7, 2000, that was sent to all guaranty agencies.  

As I indicated on Page 2 of my letter dated August 7, 2000, the U.S. Department of the Treasury is requiring all Federal agencies to submit a Debt Certification Agreement, which covers all debts certified to the Treasury for collection by offset, including updates, changes, and modifications to debts previously certified.  To obtain an appropriate assurance that guarantors are meeting the same requirements with respect to certified debts for loans held by guarantors, we will need a similar agreement from the guaranty agencies.  Enclosed is a Debt Certification Agreement for Guaranty Agencies, which we request that you execute and return promptly.  The Agreement should be printed on agency letterhead, and returned to this office at the following address:

Washington Service Center

Students Channel – Collections/SFA

ATTN:  Sandra McCullough

400 Maryland Avenue, SW

ROB-3, Room 5114

Washington, D.C.  20202-5320

This signed agreement must be received at the above address by December 20, 2000, in order to ensure that debts certified by your agency can be included among the debts certified by the Department to the Treasury Department for offset. 

As you know, the Department of Education will submit a Weekly Update tape to the Treasury Department to inactivate all accounts that were certified in the TOP for the 2000 processing year (accounts submitted for certification in December 1999).  Therefore, the certification tape your agency submitted in December 2000 had to contain both the accounts that you are re-certifying and any new accounts that you sent a 65-day notice in August or September 2000, and are now certifying for offset.  If an account (Type 1 record) was not included on your certification/recertification tape, it will not be certified or recertified for the 2001 processing year and no offsets will occur in 2001 on such an account.  
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After an account is accepted for certification for the 2001 processing year (i.e., the Type 1 Record was not on your agency’s certification unprocessable tapes), your agency, when appropriate, via the Weekly Update process, may:

-Submit a Type 1 Record to:

· Inactivate the account (so that no future offsets occur)

· Reactivate the account (so that offsets will occur)

· Increase the certified amount (e.g., for interest accrual)

· Decrease the certified amount (e.g., for payments, other than Treasury offsets, received)

· Update the first name and middle initial on the account

· Replace the certified balance

-Submit a Type 2 Record to:

· Add an address if an address was not previously provided to Treasury 

· Update an address previously provided to Treasury

-Submit a Type 4 Record to:

· Add an alias name to the record so that Treasury will use the name to match against payment streams.

Additionally, whether an account is currently certified or not, your agency must report refunds of offsets, via the Weekly Update process, so that Treasury does not do a reversal; and, if appropriate, report adjustments (decreases) to refunds because an incorrect refund amount was previously reported.

As you know, guaranty agencies can, and in some instances must, inactivate an account from the TOP for various reasons (e.g., an account can be inactivated because the borrower is in satisfactory repayment; an account must be inactivated if a bankruptcy petition was filed and the automatic stay is in effect).  Your agency may reactivate an account within six months after inactivating the account, without providing a new 65-day TOP notice (e.g., because the borrower ceased making payments required under a repayment agreement or if the bankruptcy is dismissed and the debt was not discharged).  To ensure that the borrower is aware of the conditions under which offset attempts were suspended by an inactivation request, your agency must send a letter to the borrower to explain that offset action is being temporarily suspended for specific reasons, but that offset efforts will resume without further notice if and when the guarantor concludes that those conditions no longer apply.  Enclosed is a sample letter containing the required language.
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As above noted, these inactivation and reactivation procedures must be followed in bankruptcy cases.  Section 2.4.2.1., Page 5, of the TOP Agreement package, dated August 7, 2000, states that "ED may not request an offset on an account while the automatic stay in bankruptcy is in effect [as generally applicable here, the period between the filing of the borrower's petition in bankruptcy and the entry of the order discharging the borrower and closing the case].  If an offset takes place during that period, even if the agency or ED had no knowledge of the bankruptcy, the agency, acting for ED, must refund the amount offset.  Once you become aware that a bankruptcy has been filed, your agency must decertify or inactivate the account involved as soon as possible (see Section 3.3)."  Therefore, your agency should immediately inactivate an account once your agency becomes aware that a bankruptcy was filed.  

It is noted that Treasury targets certain offsets that occur the first of the month in the middle of the previous month.  This means that even if your agency inactivated an account from the TOP when you became aware that the borrower filed bankruptcy, Treasury may have targeted Federal payments or Federal refunds for offset, while the automatic stay in bankruptcy was in effect.  Guaranty agencies, therefore, must refund any offsets that occur between the date the borrower filed their petition in bankruptcy and within three weeks after the entry date of the order discharging the borrower and closing the case.  For example, let’s say a borrower files a petition in bankruptcy on April 3, 2001, and the entry date of the order discharging the borrower and closing the case is September 20, 2001 (assuming, of course, the student loan debt was not dischargeable).  Using this scenario, if an offset occurs on October 1, 2001, your agency must refund the offset, as the offset occurred within three weeks after the entry date of the order closing the case.   

The foregoing inactivation and reactivation procedures should also be followed in cases of administrative discharges.  For example, if a guaranty agency receives notification of a closed school from the Department of Education and sends a closed school application to a borrower who may be eligible, agencies must inactivate the account from the TOP in compliance with 34 CFR Section 682.402, which requires guaranty agencies to suspend collection efforts.  If the borrower does not file a discharge application or your agency determines that the loan is not eligible for discharge, your agency may reactivate the account, without sending another TOP 65-day notice, as long as the reactivation is within six months of the inactivation.  Guaranty agencies should follow this procedure for any of the administrative discharges which require guaranty agencies to suspend collection efforts (e.g., false certification and unpaid refund).  

If a borrower submits an administrative discharge application at any point beyond the 65 days after sending a TOP notice, your agency does not have to inactivate the account.  In this instance, under the regulations, guaranty agencies do not have to suspend efforts unless it was the guaranty agency who notified the borrower of the closed school or false certification.  Of course, if your agency subsequently receives a completed discharge application and determines that the borrower's loan is eligible for discharge, your agency must inactivate the account from TOP and refund the offset(s), if appropriate.
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In essence, the purpose of the Debt Certification Agreement is to cover all of the foregoing actions (especially reactivating accounts) your agency may take during the Weekly Update process.

If you have any questions, please contact Sandra McCullough at (202)708-7470 or Adele Gabrielli at (202)708-4779.








Sincerely,








Gary Hopkins, Director (A)








Students Channel - Collections









Washington D.C. Headquarters

cc:  Treasury Offset Coordinator

Enclosures

SAMPLE LETTER
                   SOCIAL SECURITY NUMBER: <SSN>                        

PREVIOUSLY, WE SENT YOU A NOTICE, ON BEHALF OF THE U.S. DEPARTMENT OF EDUCATION (ED), STATING THAT UNLESS YOU TOOK CERTAIN ACTIONS, ED WOULD ASK THE TREASURY DEPARTMENT TO OFFSET ANY FEDERAL MONIES YOU WOULD BE ELIGIBLE TO RECEIVE, INCLUDING FEDERAL TAX REFUNDS, TO PAY THE DEFAULTED STUDENT DEBT YOU OWE.                                                                    

THIS NOTICE IS TO INFORM YOU THAT WE HAVE REQUESTED ED TO NOTIFY THE TREASURY DEPARTMENT TO SUSPEND OFFSET ACTION AT THIS TIME.  HOWEVER, PLEASE UNDERSTAND THAT THERE MAY BE SOME DELAY BEFORE THIS REQUEST FOR SUSPENSION TAKES EFFECT, BECAUSE THE TREASURY DEPARTMENT MUST COMPLETE A NUMBER OF STEPS TO IMPLEMENT THIS REQUEST.  IF YOU EXPECT TO RECEIVE A FEDERAL INCOME TAX REFUND, WE ADVISE THAT YOU WAIT AT LEAST 4 WEEKS BEFORE FILING YOUR RETURN, OR CALL THE IRS AT 800-829-1040 TO CONFIRM THAT YOUR REFUND WILL NOT BE WITHHELD ON ACCOUNT OF THIS DEBT.   

ADDITIONALLY, IF OFFSET ACTION IS SUSPENDED ON YOUR DEBT AT THIS TIME, PLEASE BE ADVISED THAT WE WILL REINSTATE THE REQUEST FOR OFFSET BY THE TREASURY DEPARTMENT, 
WITHOUT FURTHER NOTICE, IF THE CIRCUMSTANCES ON WHICH THIS SUSPENSION IS BASED CHANGE (FOR EXAMPLE: YOU FAIL TO MAKE TIMELY PAYMENTS, YOUR DEBT IS DETERMINED TO BE NON-DISCHARGEABLE THROUGH BANKRUPTCY, A DETERMINATION IS MADE AS TO THE COLLECTABILITY OF YOUR DEBT, ETC.).                                     

THIS NOTICE DOES NOT APPLY TO ANY OTHER STUDENT LOAN/GRANT DEBT FOR WHICH YOU MAY HAVE RECEIVED A NOTICE OF PROPOSED TREASURY OFFSET FROM ANOTHER STATE OR PRIVATE NON-PROFIT GUARANTY AGENCY OR FROM ED.  IF YOU RECEIVED SUCH A NOTICE, YOU MUST CONTACT THE GUARANTY AGENCY OR ED, RESPECTIVELY.                                       

IF YOU HAVE ALREADY BEEN OFFSET, RECEIPT OF THIS NOTICE DOES NOT GUARANTEE THAT WE WILL RETURN ANY FUNDS OFFSET, NOR DOES THIS NOTICE MEAN THAT YOU NO LONGER OWE A DEBT.  

IF YOU HAVE ANY QUESTIONS ABOUT THIS NOTICE, PLEASE CALL XXX-XXX-XXXX.                                             

(Agency Letterhead)

Treasury Offset Program

Debt Certification Agreement for Guaranty Agencies
This Debt Certification Agreement (Certification Agreement) is entered into between ________________________________________________________ (the Guaranty Agency) and the Department of Education (Education) in connection with the Guaranty Agency's actions to have debts based on defaulted Federal Family Education Loan Program loans it holds collected through the Treasury Offset Program.
Date of Certification Agreement:  _________________________________________

The Guaranty Agency agrees that:

I.
This Certification Agreement covers all debts, including updates, changes, and modifications (Debts) submitted on or after the date of this Certification Agreement, by the Guaranty Agency to Education, regarding debts certified by Education to the Financial Management Service (FMS) of the Treasury Department for collection through the Treasury Offset Program (TOP); 

II.
Debts are transmitted by the Guaranty Agency to Education for collection by TOP via Electronic Transmission of “Add Records” or “Update Records,” as described in Attachment A.  Each time the Guaranty Agency submits a Debt via an Add Record or Update Record, the Guaranty Agency is making the certification in section IV of this Agreement regarding the Debt;

III.
Any person who submits Debts via an Add Record or Update Record has or will have delegated authority to certify the Debts on behalf of the head of the Guaranty Agency, and the Guaranty Agency will provide a copy of this Certification Agreement to any such person; and,

IV.
By submitting Debts via an Add Record or Update Record, the person submitting such Debts is certifying to Education, which in turn will rely upon this certification in Education's own certification to the Treasury Department, under penalty of perjury pursuant to 31 U.S.C.§ 3716, 31 U.S.C. § 3720A, 5 U.S.C. § 5514, and 28 U.S.C. § 1746, that to the best of his or her knowledge and belief, the following is true and correct:

1.
Valid Debts. The Debts are valid and legally enforceable in the amounts stated. The Guaranty Agency will properly credit collections (other than TOP collections) to the delinquent debtors' accounts and notify Education of any change in the amount, validity or legal enforceability of the Debt.  
2.
No Bar to Collection By Offset. The Debts are not subject to any circumstances that legally preclude or bar collection, including collection by offset (except as may be limited for offset of federal salary payments).  The Debts are delinquent debts on loans on which the U.S. Department of Education has paid a reinsurance claim.  No Debt is more than 10 years delinquent, except for those Debts that may be legally offset if more than 10 years delinquent.  The Guaranty Agency’s records do not show that any debtor owing a Debt has filed for bankruptcy protection.  Alternatively, the Guaranty Agency can clearly establish that any automatic stay has been lifted or is no longer in effect.

3.
Due Process Compliance for Administrative Offset and Tax Refund Offset . 

A.  
The Guaranty Agency has complied with all of those provisions of 31 U.S.C. § 3716, 31 U.S.C. § 3720A, 31 C.F.R. § 285.2, and the Federal Claims Collection Standards, as may be amended, as well as other statutes, regulations and policies that apply to collection of the certified debts by administrative offset and tax refund offset. 

B.
At least 60 days prior to the Electronic Transmission of any Debt, the Guaranty Agency has provided, or made a reasonable attempt to provide in accordance with applicable offset regulations, each debtor with:

i.
written notification, at the debtor’s most current known address, of the nature and the amount of the Debt, the Guaranty Agency’s intention to request that Education collect the Debt through administrative offset and tax refund offset, and an explanation of the debtor’s rights;

ii. 
an opportunity to inspect and copy the records of the Guaranty Agency with respect to the Debt;

iii.
an opportunity for review within the Guaranty Agency of the Guaranty Agency’s determination with respect to the Debt, including the opportunity to present evidence that all or part of the Debt is not past-due or legally enforceable; 

iv.
an opportunity for review within Education of the determination of the Guaranty Agency with respect to the Debt; and

v.
an opportunity to enter into a written repayment agreement with the Guaranty Agency.

      C.
The Guaranty Agency has considered any evidence presented by the debtor and determined that the amount of the Debt is past-due and legally enforceable and there are no pending appeals of such determination.

D.
The Guaranty Agency has made reasonable efforts to obtain payment of the Debt in that, at  minimum, the Guaranty Agency has demanded payment and provided the debtor with the notice and opportunities described in paragraph 3.B.

    4.
Interest and Penalties. The Guaranty Agency has complied with those provisions of 31 U.S.C. § 3717 and  the Federal Claims Collection Standards, as may be amended, as well as other statutes, regulations and policies, that apply to the Guaranty Agency’s assessment of interest, penalties and administrative costs. The Guaranty Agency has provided a written notice to all debtors explaining the Guaranty Agency's requirements concerning the charges.

CERTIFICATION: Pursuant to 28 U.S.C. § 1746, I state under penalty of perjury that I have been delegated authority to execute this Certification Agreement for the Guaranty Agency.








_____________________________________________









[Signature of Certifying Official]









Print Name:









Title:

Attachment A

TREASURY OFFSET PROGRAM
CERTIFICATION TERMINOLOGY
For purposes of the foregoing Certification Agreement, the following describes how Guaranty Agencies submit debts via Electronic Transmission of computer records to the Treasury Offset Program (TOP):

1.
Electronic Transmission. Any transmission from Guaranty Agencies to the U.S. Department of Education to TOP via any form of electronic media (including, but not limited to, tapes, diskettes, and on-line access) is an Electronic Transmission.

2. Add Records. Add Records are electronic records which Guaranty Agencies use to add new debts to TOP. Add Records include: a Record Type 1 together with a Record Type 2 for a particular debt, with an “A” in the Action Field of each of those records (Record Types 1 and 2 contain information about the debt, including debtor name, tax identification number, etc.)

3. Update Records. Update Records are electronic records that Guaranty Agencies use to update, change or modify information about debts previously transmitted to TOP by the Guaranty Agency.  Update Records include: a Record Type 1 with a “U”, “I”, or “Y” in the Action Field for a particular debt.



















