

APPENDIX I

Certification of Loans and Related Services

Introduction
The Debt Collection Act of 1982 and the Debt Collection Improvement Act of 1996 authorizes the U.S. Department of the Treasury to offset eligible Federal payments of individuals who are indebted to the U.S. Government.  To collect defaulted student loans under these authorities, the U.S. Department of Education (ED) has implemented a program whereby the Guaranty Agency sends notices, on ED's behalf, to borrowers owing certain defaulted reinsured loans meeting criteria specified below. 

In order to effectively accomplish the objective of this project, ED and the agency agree to the following criteria:

(1)
The agency must be a State Guaranty Agency or private non-profit organization that has executed a reinsurance agreement under Section 428(c) of the Higher Education Act, 20 U.S.C. 1078(c).

(2)
The agency must maintain a central location where Guaranteed Student Loans are processed.  It must be able to store those loan records in a secure location; access these notes in response to requests from borrowers and/or ED; provide information and attendant services to borrowers, lenders, credit reporting agencies, etc., and produce reports to interested parties on critical aspects of its operation.

(3)
The agency must capture borrower information in a standardized, coherent fashion.

(4)
The agency must, to the extent permitted under applicable law, perform collection activity on the accounts involved in the offset program which is at least equal to the level of collection effort which it must expend as part of its normal exercise of due diligence in collection of accounts.  The agency shall perform all collections activity on these accounts in compliance with the provisions of applicable Federal and State laws governing the activities of debt collectors, including the Federal Privacy Act requirements.

1.
Account Selection
1.1.
Eligible Accounts
The agency will select all eligible defaulted guaranteed student loans.  For the purpose of this Appendix, an eligible loan is one on which the U.S. Department of Education (ED) has paid a reinsurance claim, that has an unpaid balance of twenty-five dollars or more, and on which there has been no payment in the last 60 days, including accounts with collection agencies and accounts on which a judgment has been obtained. 

1.2.
Date of Liability
For the purpose of this Appendix, date of liability is defined as the latest of (1) the date on which the agency paid an insurance claim to the lender, or (2) the last date on which a voluntary payment was made by the borrower to the agency.  Because the Higher Education Technical Amendments of 1991 (P.L. 102-26) abrogated all statutes of limitations for collection of HEA student loans, any loan that is otherwise eligible can be included in the offset program, regardless of age.  20 U.S.C. §1091a(a).

1.3.
Judgments
Because it is no longer necessary to assign a loan to ED before including it in the offset program, an agency should include debts based on judgments among its accounts eligible for offset.  

2.
Preoffset Notices and Statements of Loan Obligations to be Collected by Offset
2.1.1.
Preoffset Notice
The agency shall prepare and mail a Preoffset Notice (TOP 65-day notice) to each borrower whose loan the agency has identified as eligible for offset and who is not currently certified for the 2002 processing year, unless a loan not currently included within those debts certified for offset is added (See Section 2.1.4.).  This mailing must be completed on or before August 14, 2002, unless a different date is approved by ED.  Regardless of whether the agency intends to use the offset program to collect only the reinsured portion of a loan or the entire loan, the agency shall use the form of Preoffset Notice shown as Attachment A (Notice of Proposed Treasury Offset of Federal Income Tax Refund and Other Federal Payments). Changes have been made to this attachment.

Although it is no longer necessary for the agency to provide to ED a list of borrowers sent the preoffset notice, it is still required that the agency be able to readily identify who received a notice, when it was sent, and the value of the loans listed on it.  By September 5, 2002, the agency must notify ED in writing of the number of borrowers who were sent notices and the total dollar value of their loans.

2.1.2.
Request for Review Form
The agency shall enclose with each Preoffset Notice a Request for Review form, a copy of which is attached as Attachment B.  Changes have been made to this attachment.

2.1.3.
Loan Statement
The agency shall enclose with each Preoffset Notice a letter or statement addressed to the borrower explaining the amount to be collected by offset.  The loan statement must be in a format similar to that attached as Attachment C regardless of whether the agency intends to use the offset program to collect only the reinsured portion of a loan or the entire loan.  The loan statement must be printed on agency letterhead or otherwise clearly identify the agency as the party issuing the statement.    

The agency must include in its loan statement the information within the boxes on Attachment C, and the agency is strongly urged to include as much of the optional information as may practically be produced.  If the agency can produce information that approximates but does not necessarily give precise "optional" information shown on the Attachment, ED urges the agency to include that information on the loan statement with appropriate notations that precise information may be obtained by requesting the actual loan records.  The agency must further disclose in the loan statement the location at which the agency will provide any in-person oral hearing regarding an objection to offset.  
2.1.4 Instructions for Including a New (Additional) Loan(s) to an Account that is Currently Certified in the 2002 Processing Year:  

Your agency may use the language indicated in the Loan Statement (Attachment D) to reflect only the additional loan(s) not currently certified which the agency now proposes to certify for offset, but you must also include the Notice of Proposed Treasury Offset of Federal Income Tax Refund and Other Federal Payments (Attachment A) and the Request for Review form (Attachment B).  If it so chooses, however, your agency may send a new pre-offset notice altogether, consisting of the Notice of Proposed Treasury Offset of Federal Income Tax Refund and Other Federal Payments (Attachment A), Request for Review form (Attachment B), and the Loan Statement shown in Attachment C.  If your agency chooses this option, the Loan Statement shown in Attachment C must include all the loan(s) that may be eligible for certification, including the loan(s) that are currently certified.  If a pre-offset notice is sent, then all the eligibility requirements, indicated in the Agreement package, (e.g., there has not been a payment in the last 60 days, all timely requests for an administrative review have been completed, etc.) must be met for all debts in order for your agency to certify the account for the 2003 processing year.  
2.2.
Provision of Access to Loan Records
The agency shall respond to requests by borrowers for access to records in accordance with ED regulations, 34 C.F.R. 30.23 and 30.33(c), as further explained in the Preoffset Notice (Attachment A).  The agency shall perform those functions ascribed to ED (in the Preoffset Notice) or to the Secretary (in 34 C.F.R. 30.21-.33), with regard to providing access to loan records.

2.3.1.
Provision of Administrative Reviews/Hearings on Objections to Offset
The agency shall respond to requests by borrowers for an administrative review, including an oral hearing, on an objection to offset in accordance with ED regulations, 34 C.F.R. 30.24-.26 

and 30.33(d), as further explained in the Preoffset Notice (Attachment A).  The agency shall perform those functions ascribed to ED (in the Preoffset Notice) or to the Secretary (in 34 C.F.R. 30.24-.26 and 30.33).  The agency shall provide the administrative review as an oral hearing, 

either in-person or by telephone, if the agency determines that the borrower has raised an 

objection that cannot be adequately resolved by review of loan records and the written statement by the objecting borrower.  In all other cases, the agency shall provide an administrative review of an objection to offset as a "paper hearing," that is, a review based on loan records and the borrower's written statements.  If a borrower indicates that he or she is a Federal employee, the agency must assign the account to ED so that their special hearing rights can be provided, in connection with Federal Salary offset.
2.3.2.
Officials Authorized to Review Borrower Objections to Offset
An agency shall provide administrative reviews by employees of the agency who are not engaged in, or compensated on the basis of, collections of student loans.  The agency shall ensure that employees who conduct a "paper hearing" of borrowers' objections have the authority, individually or with the concurrence of a supervisory official, to redetermine and adjust the amount owed by the borrowers.  The agency shall ensure that those employees who conduct an oral hearing of borrowers' objections have the authority to redetermine and adjust the amount owed by the borrowers.  An agency that contracts with another agency or organization for the performance of substantially all of the agency's duties as guarantor may provide for the conduct of administrative reviews by employees of the contracting party who meet the qualifications of this section. 

The agency agrees that it will not use vague "checklist" responses as hearing determinations.  If an agency would like guidance on adequate responses to hearing requests, it may contact the Washington Service Center, on (202) 377-3240.

2.4.
Standards for Determination of Legal Enforceability of Accounts
The agency shall use the principles in Section 2 in determining whether, and to what extent, the borrower has demonstrated that the loan obligation for which the offset notice was sent is not legally enforceable by offset.  This is not a complete list, but includes those principles applicable in determining the validity of a number of commonly-raised objections.

2.4.1.
Burden of Proof
The borrower has the burden of proving the facts that would establish that the loan obligation is not enforceable, for purposes of this procedure, e.g., payment, discharge in bankruptcy, non-payment of a refund by a school, attendance at a school at time of closure.

2.4.2.
Burden of Presentation of Legal Defenses
The borrower has the burden of presenting to the agency the law that he or she relies upon to show that, on the facts presented, the loan obligation is not legally enforceable.  However, the agency is charged with knowledge of the specific legal defenses described in Section 2, and 

must apply them to facts presented by a borrower whether or not the borrower specifically states that the objection rests on these legal defenses.  In addition, the agency is charged with reasonable familiarity with those principles of the law of the State in which its principal office is located that apply to student loan obligations, as explained in this section.

2.4.3.
  Defenses Related to Bankruptcy
2.4.3.1.  Automatic Stay in Bankruptcy in Effect
ED may not request an offset on an account while the automatic stay in bankruptcy is in effect [as generally applicable here, the period between the filing of the borrower's petition in bankruptcy and the entry of the order discharging the borrower and closing the case].  If an offset takes place during that period, even if the agency or ED had no knowledge of the bankruptcy, the agency, acting for ED, must refund the amount offset.  Once the agency becomes aware that a bankruptcy has been filed, the agency must inactivate (decertify) the account involved as soon as possible.

See Section 3.3. Post-certification Determinations of Legal Enforceability.
Note that by the middle of a given month, Treasury takes steps needed to arrange for certain offsets to occur on the first day of the following month.  This means that even if the agency inactivated an account from the TOP as soon as the agency became aware that the borrower filed bankruptcy, Treasury may have arranged for offset of some Federal payments, to occur in the near future, while the automatic stay in bankruptcy was in effect.  Agencies, therefore, must refund any offsets that occur between the date the borrower filed their petition in bankruptcy and three weeks after the entry date of the order discharging the borrower and closing the case.

2.4.3.2.  Discharge in Bankruptcy
The conditions under which a student loan is discharged in bankruptcy are fairly well established and need not be repeated here because ED presumes that agency personnel are already thoroughly familiar with these principles.  If a debt has been discharged in bankruptcy, but an offset takes place, even if the agency or ED had no knowledge of the bankruptcy, the agency, acting for ED, must refund the amount offset.  Once the agency becomes aware that a bankruptcy has been filed, the agency must inactivate (decertify) the account involved as soon as possible (see Section 3.3). 

2.4.3.3.  Offset Occurred Within 90 Days of Filing of Petition in Bankruptcy
A debtor or a trustee in bankruptcy can, under certain circumstances, compel a creditor who received a payment on a debt from the debtor during the 90-day period preceding the filing of a bankruptcy petition to turn over that payment to the bankruptcy estate.  However, courts have repeatedly upheld the right of a government agency to collect by offset during that 90-day period and retain the amount recovered by offset during that period.  Under current court rulings, no amount collected by offset against a Federal income tax refund or overpayment can be recovered by the debtor or bankruptcy trustee unless the debtor filed for relief in bankruptcy before April 1 of the year following the tax year in which the overpayment of taxes was made (typically, the preceding calendar year).

Therefore, unless the debtor filed for bankruptcy before April 1, as described above, ED does not return funds collected by offset against a Federal income tax refund or earned income credit during the 90-day pre-filing period, and does not authorize any guarantor to do so on its behalf, and does not reimburse a guarantor if the guarantor does so.  Guarantors who are sued by a debtor or trustee for recovery of pre-petition offsets must follow the steps described in Section 9. (Indemnification) of this Appendix.  Because Treasury offsets other Federal payments as well as Federal income tax refunds or credits, the agency must take care to identify the source of the offset; in cases of doubt, the claim should be referred to ED for resolution.

2.4.4.
Statute of Limitations
By virtue of HEA § 484A(a), 20 U.S.C. 1091a(a), no statute of limitations applies to the collection of a student loan obligation by refund offset, lawsuit, or other means.  This applies to all loans, whenever made.   

2.4.5.
Infancy
By virtue of HEA § 484A(b)(2), 20 U.S.C. 1091a(b)(2), infancy is not a defense to repayment of a Federal Family Education Loan (FFEL) obligation, regardless of when that obligation was incurred.

2.4.6.
School Closing During Period of Enrollment for which Guaranteed Loan Received
If the borrower received a loan on or after January 1, 1986, to attend a school that closed while the borrower was in attendance or within 90 days after the borrower withdrew, the borrower may 

qualify for discharge of the loan obligation under §437(c) of the Act and 34 C.F.R. 682.402(d).  The procedures guaranty agencies must follow generally are contained at 34 C.F.R. §682.402(d)(6).

If the borrower claims relief under this provision on the request for review form or otherwise, the agency shall confirm the date of the closing of the school and shall mail to the borrower a discharge application and an explanation of the information that the borrower must provide in a sworn statement in order to establish eligibility.  The agency shall review the application under the standards in 34 C.F.R. §682.402(d)(3), and shall not certify the loan for offset unless it determines that the borrower does not qualify for relief or that the borrower has failed to submit the sworn statement within 60 days after the borrower was notified of the procedure for relief.

For loans made before January 1, 1986, ED considers borrowers who were in attendance and unable to complete their education when a school closed to be responsible for repaying only that portion of the loan corresponding to the fraction of the loan period that the borrower was able to complete.  This principle was established in Dear Colleague Letter 89-G-159, May 1989, and remains in effect for loans that do not qualify for full discharge relief under §437(c) of the Act.

See Section 3.3. Post-certification Determinations of Legal Enforceability.

2.4.7.
School Failed to Pay Refund as Required under School Contract with Borrower
If the borrower received a loan on or after January 1, 1986, to attend a school that failed to issue a refund of unused tuition that should have been credited to their loan(s), the borrower may qualify for an Unpaid Tuition Refund discharge under 34 C.F.R. § 682.402(l).

If the borrower claims relief under this provision on the request for review form or otherwise, the agency shall mail to the borrower a discharge application and an explanation of the information that the borrower must provide in a sworn statement in order to establish eligibility. 

For other loans (i.e., those made before January 1, 1986), the borrower may not be obligated to repay that portion of a student loan equal to the amount of any refund owed but not paid to the borrower by the school.  To simplify deciding in the offset appeal process whether a loan is fully enforceable against a borrower who is owed, but did not receive or have credited to his or her student loan, a refund owed under the school's refund policy, ED applies the following standard:


A borrower who was owed a refund by a school but did not receive that refund or have that amount credited against the loan by the lender, or who received a refund that was less than the amount owed under the school's refund policy, is legally obligated to repay the full amount outstanding on the loan minus the amount of the refund owed under the school's refund policy but not paid to the borrower or lender, with interest accrued on that unpaid amount.

See Section 3.3. Post-certification Determinations of Legal Enforceability.
2.4.8.
Lender Failed to Provide Required Disclosures Regarding Repayment Terms
Under HEA § 433(c), 20 U.S.C. 1083(c), the failure by the lender to make a disclosure to the borrower regarding the terms of a loan, as required under that section, does not relieve the borrower of the legal obligation to repay the loan or provide any other basis for avoiding repayment.

Under 20 U.S.C. 1099, student loans are not subject to the disclosure requirements of any State law or of the Truth in Lending Act, and the failure by the lender to make a disclosure required by those laws does not relieve the borrower of legal obligation to repay a student loan.

2.4.9.
Death and Total and Permanent Disability
The agency must promptly inactivate (decertify) the account upon receiving notice either that a borrower is totally and permanently disabled, or that a borrower or PLUS student beneficiary has died (see Section 3.3).

If an offset takes place before the agency receives completed documentation that the borrower or PLUS student beneficiary has died, the agency must refund the amount offset if the death pre-dates the effective date of the offset.  The agency does so without regard to whether the agency or ED had notice of the death at the time of the offset.

As explained in the Dear Colleague Letter, GEN 02-03, dated May 2002, new total and permanent disability discharge regulations and procedures went into effect on July 1, 2002. All total and permanent disability determinations made on or after July 1, 2002, must be in accordance with the new regulations and procedures, which require guaranty agencies to make a preliminary determination only as to whether a borrower is eligible for a total and permanent disability discharge.  If a guaranty agency determines that a borrower is eligible for a total and permanent disability discharge, the agency must assign the loan(s) to ED.  Guaranty agencies should not refund any TOP offsets, as ED must make the initial and final determinations regarding the borrower’s eligibility for discharge.  If ED makes a final determination that a borrower is eligible for a total and permanent discharge, ED will refund the offsets that occurred on or after the date the borrower became totally and permanently disabled, as certified by the physician.  

All disability assignments, including the required documentation indicated in the aforementioned Dear Colleague Letter, dated May 2002, must be sent to:



Conditional Total and Permanent Disability Assignments



U.S. Department of Education



c/o AFSA Data Corporation



501 Bleecker Street



Utica, New York 13501

2.4.10.  Other Defenses to Repayment
Student loans are subject to State laws that are not preempted by Federal law.

In considering borrower claims that a defense available under State law makes a loan legally unenforceable, it is important to recognize that in many cases, the defense raised by the borrower is based on a grievance against the school, not the lender.  A defense based on the action or omission of the school is not a valid defense to repayment of the loan unless one of the following applies:

(1)
The school made the loan.

(2)
The lender and the school are legally affiliated or otherwise so closely related that statutes, case law, or, for loans made under the common FFELP application/note, the terms of the loan agreement permit the borrower to assert the grievance against the school as a defense against a claim such as a loan obligation asserted by the lender.

2.4.11.   The Borrower's Eligibility to Receive a Guaranteed
              Student Loan was Falsely Certified by the Eligible School
Under §437(c) of the Act and 34 C.F.R. §682.402(e), a borrower who received a guaranteed student loan on or after January 1, 1986, may qualify for discharge of the loan obligation if the borrower's eligibility was falsely certified by an eligible school.  Under 34 C.F.R. §682.402(e)(3), a student's eligibility is considered to have been falsely certified by the school if (i) the school admitted the student to the school because it determined that the student had the ability to benefit from the training offered, but did so improperly; or (ii) the school without authorization from the borrower signed the borrower's name on the loan application or promissory note.  

See Section 3.3. Post-certification Determinations of Legal Enforceability.
2.4.12    Forgery or Unauthorized Endorsement
The Department also provides relief under the procedures, in 34 C.F.R. §682.402(e), for those borrowers whose endorsement was forged on the loan check or EFT authorization and who did not receive the proceeds of the loan either directly or through credit satisfying an outstanding tuition charge.

If the borrower claims relief under this provision on the request for review form or otherwise, the agency shall mail to the borrower a discharge application and an explanation of the information that the borrower must provide in a sworn statement in order to establish eligibility.  The agency shall review the claim for relief under the procedures - for false certification of eligibility - in 34 C.F.R. §682.402(e)(9), and, for forgeries, in 34 C.F.R. §682.402(e)(10).  The agency shall not certify the loan for offset unless it determines that the borrower does not qualify for relief or that the borrower has failed to submit the sworn statement within 60 days after the borrower was notified of the procedure for relief.

See Section 3.3. Post-certification Determinations of Legal Enforceability.
2.5.
Issuance of Agency Determination Regarding Borrower's Objection to Offset
The agency must provide a written statement of its determination to a borrower who objects to offset on the grounds that the loan obligation is not past-due or not legally enforceable.  The statement must include a brief explanation of the objection raised and considered by the agency, the conclusion of the agency regarding the validity of that objection, the particular evidence that the agency relied upon in reaching its conclusion, and how the borrower can request, through the agency, a review of the agency's determination by an ED official (see Section 2.6.).  The agency must retain a copy of this written statement as part of the borrower's file.

The agency must provide a written statement of its determination to each borrower as a follow-up to telephone hearings as well, and the agency must retain a copy of this written statement as part of the borrower's file.  Additionally, notepad entries should be made specifying the date the telephone hearing was held and the outcome of that hearing and the date the letter confirming the telephone hearing and the agency's determination was sent.  

If it appears from agency records or from the correspondence or statements of the objecting borrower that the borrower does not have a copy of a document or record that the agency specifically relied upon in reaching its determination, the agency shall enclose a copy of that document or record with its written determination.

It is possible for an agency to make a determination that a specific loan or borrower should not be certified to ED for the offset process, while nonetheless upholding the validity of the debt for other collection methods.  

2.6.      Appeals to ED Official of Determinations by the Guaranty Agency
The written determination must state that the borrower has the right to appeal the decision of the agency and receive a review by an ED official of the objection to offset, and explain the procedures and deadlines to be observed in making the appeal.

The written determination should state that the borrower has thirty (30) days from the date of the agency's determination to request a review by an ED official.  The borrower should be instructed to write back to the agency to request such a review.  The agency agrees not to certify any borrower for offset whose review by an ED official is still pending.  

Once the borrower has asked for such a review, the agency agrees to send to ED a copy of all relevant documents in the borrower's file, all correspondence with the borrower, a summary of the case, and the determination letter that the agency used to inform the borrower of its findings.  

This information must be sent to the following address:



US Department of Education 



GA Appeals Unit



P.O. Box 420409



San Francisco, CA  94102

ED will review the written determination and send its decision to the borrower, with a copy to the agency.

The agency should stress to borrowers that ED will merely review the determination of the agency as it relates to inclusion of the debt in any offset program and not the validity of the debt. ED will not make decisions on broad, vague assertions of borrowers that they should not have to pay the loans.  Further, the agency agrees not to routinely provide a telephone number for borrowers to call to inquire about the status of the review.  No offset can occur while the review is pending.

3.
Certification for Offset
3.1.
Criteria for Certification of Accounts for Offset
The agency will provide ED a magnetic tape that contains data to identify those accounts that the agency determines to be past-due and legally enforceable after it has completed the requirements of Sections 1. and 2.1. for each account included; has complied with any timely-filed requests for access to documents or completed an administrative review in accordance with Sections 2.2. - 2.5.; and the thirty (30) day period during which a borrower may request a further review by an ED official has expired.  

The agency shall submit to ED with the tape a written certification (Attachment E) that, for each debt included on the tape, the agency has --


(a)
completed the notice requirements of Section 2.1.;


(b)
included on the tape no debt for which the preoffset notice was returned undeliverable, unless the preoffset notice was mailed to an address received from IRS within the last year;


(c)
complied with any timely-filed request for access to records or completed an administrative review/hearing in accordance with Sections 2.2. - 2.5.;


(d)
determined that the debts are past-due and are legally enforceable in the amounts stated;


(e)
not received a timely request for review by an ED official and there is no review pending by an ED official;


(f)
no knowledge that a petition for relief in bankruptcy has been filed;


(g)
no reason to conclude from other information in its possession that the debt is not past-due or not legally enforceable;


(h)
identified the borrower in the data on the tape by Social Security Number; and


(i)
reported the debt, if greater than $100, to a consumer reporting agency, unless the consumer reporting agency would be barred from issuing a report on that debt by virtue of 20 U.S.C. 1080a(f).

3.2.
Data Compilation and Transmission to ED
The agency must compile individual loan information in the TOP formats, furnished under separate cover, and transmit such data to ED on magnetic tape by November 7, 2002, unless otherwise approved by the Secretary or the Secretary’s representative.  The magnetic tapes must be forwarded to the address provided in the TOP formats document via such carrier as the agency chooses but with the guaranty that the magnetic tapes arrive by the established deadline.  

The agency must maintain a back-up of the forwarded set of records until ED or its agent indicates that the first set of records is acceptable.  ED will return all tapes to the agency following successful data receipt and processing.

3.3.
Post-certification Determinations of Legal Enforceability
The agency shall consider requests for documents or administrative reviews or hearings made beyond the deadline in 34 C.F.R. 30.21-33, but shall not take action to suspend offset until it determines that the debt was not legally enforceable, was not past due, or was not enforceable at the time because the automatic stay in bankruptcy was in effect at the time of offset.  The agency shall use information received from the borrower or other sources to make these determinations whether or not presented by the borrower as an objection to offset.  

If the agency makes this determination after certification, the agency must inactivate (decertify) the account from the offset process on the next weekly update tape (the 2003 schedule for weekly update tapes will be contained in a separate document).  To inactivate an account, using the TOP formats, send a Type 1 record on your agency’s weekly update tape with an “Action” of “U” and an “I” in the “Debt Closed Indicator”.   

Agencies can, and in some instances must, inactivate an account from the TOP for various reasons (e.g., an account can be inactivated because the borrower is in satisfactory repayment; an account must be inactivated if a bankruptcy petition was filed and the automatic stay is in effect). The agency may reactivate an account, within six months after inactivating the account, within a given processing year, without providing a new TOP 65-day notice (e.g., because the borrower ceased making payments required under a repayment agreement or if the bankruptcy is dismissed and the debt was not discharged).  To ensure that the borrower is aware of the conditions under which offset attempts were suspended by an inactivation request, the agency must send a letter (Attachment F)  to the borrower to explain that offset action is being temporarily suspended for specific reasons, but that offset efforts will resume without further notice if and when the guarantor concludes that those conditions no longer apply.  

The foregoing inactivation and reactivation procedures should also be followed in cases of administrative discharges.  For example, if an agency receives notification of a closed school from ED and sends a closed school application to a borrower who may be eligible, the agency must inactivate the account from the TOP in compliance with 34 CFR Section 682.402, which requires guaranty agencies to suspend collection efforts.  If the borrower does not file a discharge application or the agency determines that the loan is not eligible for discharge, the agency may reactivate the account, without sending another TOP 65-day notice, as long as the reactivation is within six months of the inactivation within the same processing year.  Agencies should follow this procedure for any of the administrative discharges which require guaranty agencies to suspend collection efforts (e.g., false certification and unpaid refund).

If a borrower submits an application for discharge based on closed school/false certification/ unpaid refund at any point later than the 65 days after the agency sent a TOP notice, the agency does not have to inactivate the account.  In this instance, the regulations require an agency that notifies a borrower of the opportunity for closed school, false certification, or unpaid refund discharge relief, with respect to a specific school, to suspend collection action for 60 days to permit the borrower to file an application for relief.  Of course, if the agency subsequently receives a completed discharge application and determines that the borrower’s loan is eligible for discharge, the agency must inactivate the account from TOP and refund the offset(s), if appropriate.

The agency should not send weekly update tapes for the 2003 offset process in November of 2002.  

3.4.
Refunds of Amounts Collected by Offset
If the agency determines that the offset should not have been made, the agency should refund the offset amount, including the offset fee, to the borrower.  If the offset was for a joint return or payment, the refund must be made payable to both individuals.  The agency should then seek reimbursement from ED for that amount by reporting the refund according to the instructions for the Guaranty Agency Financial Report (ED Form 2000).  ED hereby authorizes the agency to issue a refund on its behalf in such cases without further approval.

Refunds must also be issued for overpayments.  ED highly recommends that a statement accompany any paid-in-full notice, informing the borrower that this notice is void if the borrower and/or spouse files a claim with Treasury and the money is subsequently reversed.  The agency agrees NOT to refer borrowers who need to receive a refund to ED.

4.
Records and Reporting
4.1.
Record Format
ED will provide in the Revenue Procedure, the tape format as determined by Treasury for data regarding the accounts included in this project.  ED will immediately notify the agencies if this format is changed.  Based on this format, the agency shall finalize the technical specifications to 

create and forward records.  ED also requires that a hard-copy "Magnetic Tape Transmittal Form" accompany each tape submitted to ED.  A copy of this form will be included in the Revenue Procedure.

4.2.
Processing Problems
The agency shall contact ED whenever technical assistance is required for the resolution of system problems that would adversely affect the performance of the tasks included in this agreement, regardless of whether such assistance will eventually be provided by ED, its agent, IRS, or FMS.

4.3. 
Record Updating
The agency shall maintain a system to collect, record and enter changes and adjustments to records to ensure that borrower account information accurately reflects the most recent status.  This activity must take place prior to the forwarding of the data (tape[s]) to provide the most accurate record possible for each record that is sent to ED.

4.4.
Record Adjustments
The agency shall promptly provide ED with data required to adjust any borrower record after it has been certified to ED for offset.  The agency shall do this by ensuring that all accounts certified to ED are accurate and current at the time of tape transmission, and by notifying ED no more frequently than weekly but at least monthly by tape update of any change to an account.  The agency remains responsible for notifying ED of changes to the accounts until the agency removes the accounts from the offset program.

ED will provide to the agency a weekly collection tape of all offsets and reversals performed on accounts the agency certified to ED.  The agency will return all tapes to ED after successful data receipt and processing.

4.5.
Toll-Free Numbers and Addresses
The agency agrees to provide, by September 5, 2002, the address and toll-free numbers (in-State, out-of-State, and local) it wishes Treasury to use in their notification of offset.  A form is provided, for your convenience, in Attachment G.  The words "IRS Offset", "FMS Offset", or "Treasury Offset" may not be used in the address--please use "Federal Offset" if such an identification is necessary.  If the agency chooses, it may provide "call collect" numbers, as long as they are clearly identified as such.  If any of the information provided by the agency changes during the year, the agency should notify ED immediately.

4.6.
Recordkeeping and Reporting
The agency must report collections, refunds, offsets, and reversals to ED according to the instructions for the Guaranty Agency Financial Report (ED Form 2000).  The instructions cover how to report collections received from borrowers, requests for reimbursement of refunds made to borrowers incorrectly offset, and the recording of the Treasury offset and reversal.

4.7.
Agency Staff
The agency shall provide the name(s), title(s), address, and telephone number(s) of its staff who will be responsible for the design, testing, implementation and operation of this project, as soon as possible, but before sending the preoffset notice.

4.8.
U.S. Department of Education Staff
All questions related to policy matters and changes in procedures affecting this project must be directed to the Washington Service Center on (202) 377-3240 or (202) 377-3299.  Technical operational questions may be directed to Steve Martus on (202) 377-3317.

5.
Account Compromise and Collection Action on Eligible Accounts
5.1.
Account Compromise
If the borrower agrees to pay all of the principal, by certified check within 30 days, the agency may enter into a repayment agreement that includes the compromise of interest on accounts to which notices were sent. The agency agrees not to use this authority unless it judges that a compromise is in the best interest of the government.

5.2.
Collection Action on Eligible Accounts
The agency is encouraged to suspend collection action while a request for review/hearing is pending before the agency.  If the agency does not suspend collection activity on an account after the borrower has requested an administrative review or hearing on an objection to offset, the agency shall ensure at a minimum that any communications from the agency's employees and collection agents to the borrower accurately describe the effect of the filing of the request for review.  

If the agency continues collection action after the borrower notifies the employee or collection contractor of the agency that the borrower has requested an administrative review or hearing, the agency shall direct the contractor or employee to provide the following statement to the borrower, either orally or in written form:


If you object to Treasury offset to collect this loan obligation, you must follow the steps explained in the Preoffset Notice mailed to you by the [name of agency] on or about [date of mailing of agency preoffset notices].  If you make your objection in the manner explained in the Preoffset Notice, and you make that objection within the deadlines in the Preoffset Notice, Treasury will not offset to collect this loan unless this agency determines that your objection is not valid.

6.
Removals and Retention Rates
6.1.
Removal of Accounts
Accounts are not automatically removed from offset when an offset occurs.  Multiple offsets are possible.  If a borrower is certified, any Federal refund or payment due will be offset, until and unless the account is paid in full or inactivated (decertified).  

If the agency makes a determination that offset is not in the best interest of the program, the agency must submit a weekly update tape to inactivate (decertify) the account. To inactivate an account, using the TOP formats, send a Type 1 record on your agency’s weekly update tape with an “Action” of “U” and an “I” in the “Debt Closed Indicator”.   

The agency should understand that if an account is inactivated (decertified), the account may need to be re-certified to ED in a subsequent year, if warranted.

6.2.
Retention Rate Structure
For each account involved in the offset program, the retention rate is determined by the appropriate provisions of HEA § 428(c)(6), 20 U.S.C. §1078(c). 

The agency shall receive no share of any sums received by ED from the offset against a borrower's Federal Income Tax Refund or other Federal payments.  The agency will likewise receive no credit for those sums against any exception taken with regard to that borrower's account in an audit or review conducted by ED, or on its behalf, of the agency's administration of its FFEL activities.  Once an account is removed from the offset program and the agency has resumed responsibility for routine collection activity or if voluntary payments are made on certified accounts, the retention rate for payments received is then determined by the appropriate provisions of Section 428(c) of the Higher Education Act of 1965, as amended. 

7.

Period of Performance and Deliverables
7.1.

Period of Performance
The period of performance for this project will be from the date the agreement is signed through December 31, 2003.

7.2.

Agency Deliverables

ITEM







DUE DATE TO ED
Name, title, address, and telephone 



As soon as possible, but

number of responsible staff




before sending pre-offset notice

Name, address, and telephone number 


As soon as possible, but

of guaranty agency director                                                    before sending pre-offset notice

Completion date for mailing of



August 14, 2002

all pre-offset notices



                        

Contact number and address for



September 5, 2002

use by Treasury in their notices

Number of notices sent and their

   

September 5, 2002

total dollar value




           

Estimated number of accounts that 



September 5, 2002

the agency expects to certify and

recertify in November 2002 for the

2003 processing year

Certification letter and transfer



November 1, 2002

of information via magnetic tape                                                   through

received by ED





November 7, 2002

Final Offset Evaluation Report



No later than

for 2002 processing year for offsets



December 31, 2002

taken in 2002








Account Record Updates




Preferably weekly, but 









at least monthly 

Sample of agency determinations



No later than

and responses to borrower




December 31, 2002

objections to pre-offset notice

sent in 2002 for offsets that 

will be taken in 2003 and future

years                                   






7.3.
Final Report
The agency shall submit a Final Offset Evaluation Report no later than December 31.  This report shall provide analysis of the operation of the Treasury Offset Program, which shall include, but not be limited to:


--
Discussion of problems experienced during performance period;


--
Recommendation for operational revisions and improvements;


--
Evaluation of the communication links among the agency, ED and Treasury;


--
Discussion of overall data entry error rates, tape rejection rates and reasons, and corrective actions employed by the agency to reduce these rates;


--
Nature, total number, and disposition of borrower objections to offset; requests for initial determination of past-due status and legal enforceability; and requests for review by the Secretary.

7.4.
Sample of Responses to Borrower Objections to Offset
By December 31, 2002, the agency shall provide ED with a sample of responses to borrower objections to offset for one percent (1%) of the cases (but not less than 10 cases) in which a borrower has requested an administrative review, including telephone or in-person hearings, in response to the preoffset notice sent by the agency in 2002.  With each sample submitted, in addition to the request for review form, the agency shall provide copies of pertinent loan records, borrower correspondence, and agency determination documents.  The agency should also provide 

ED with the nature, total number, and disposition of borrower objections to offset; requests for initial determination of past-due status and legal enforceability; and requests for review by an ED official in response to the preoffset notice sent by the agency in 2002.

8.
Quality Control
The U.S. Department of Education is committed to quality control as a means for ensuring quality performance in contractor activities.  To this end, the agency shall establish appropriate measures to ensure accurate data entry and tape transmission.

9.
Indemnification
9.1.
Agreement for Reimbursement:  Losses Covered
In accordance with Sections 3.4. and 4.6. of this Appendix, ED will reimburse the agency for the amount of an offset refund or payment that the agency returns to the borrower or taxpayer.  ED will further reimburse the agency for any added amount it pays in satisfaction of a judgment entered in favor of a borrower or other taxpayer affected by an ED offset and against the agency, its official, or its employee for actions taken specifically and exclusively to perform a duty of the agency under this Appendix relating to ED's Treasury offset program, subject to the conditions listed in Section 9.2 of this Appendix.  For purposes of this section, and regardless of their characterization under other agreements, a contractor of an agency is not a part of the agency, and employees of a contractor are not employees of the agency by virtue of their employment by the contractor.

The agency will assert no claim for reimbursement from ED, and ED will not pay for losses, other than those specifically described in this section, that may arise from the performance of the agency's duties under this Appendix.

ED will make payments described here either directly to the agency or by authorizing the agency to deduct the amount of the reimbursement from amounts otherwise due to ED from the agency.

9.2.
Conditions
ED's agreement to reimburse the agency is subject to the following conditions:


(a)
The agency has satisfied, in a timely manner, each requirement of Sections 1. - 3., 4.3. - 4.4., and 6.1 of this Appendix with regard to the loan obligation.


(b)
The agency has created and maintained records to document its performance of each of these required actions relating to an offset to collect the obligation.


(c)
If the agency uses a contractor to perform any responsibility under the Appendix, the contractor has timely performed the actions applicable to that obligation and has documented those actions.

(d) The agency has promptly notified ED of the filing of the action, and promptly provided ED with copies of all pertinent records and pleadings related to the account.



This notification must be sent to:



U.S. Department of Education



Office of General Counsel



Attn: Fred Marinucci



400 Maryland Avenue, S.W.



Washington, D.C.  20202


(e)
The agency has timely responded to a motion, complaint, or other pleading that stated a claim for relief against the agency with regard to an offset to collect the obligation.  The response of the agency stated that the offset was taken by ED and by the Department of the Treasury at ED's specific request, that any funds collected by offset are in the possession and control of ED, that actions taken by the agency in performance of its duties under this Appendix were undertaken as ED's agent, and that ED should be substituted for the agency as the party from whom any further relief should be sought.


(f)
If the motion or complaint filed by the borrower seeks relief on account of an alleged violation of the Bankruptcy Code, the agency has --



 (I)
Promptly decertified or inactivated the account and returned any amount offset either while the automatic stay was in effect, or after the debt was discharged, and



(II)
Requested that the action therefore be dismissed as moot.


(g)
In the case of a judgment against an official or employee of the agency with at least second-line supervisory or management responsibilities, that individual --



 (I)
Has in effect a professional liability insurance policy covering acts and omissions in the performance of the individual's duties for the agency,  



(II)
Has made a claim for payment under that insurance, and


           (III)
The liability of the individual on the judgment exceeds the amount reimbursed by the insurer under that policy.


(h)
The agency has not asserted a claim adverse to ED in the proceeding.


(i)
The agency has provided ED, upon request, prompt and full access to any of its own records and personnel and those of any of its contractors that ED regards as related to the grounds asserted by the borrower or taxpayer as the basis for relief, and has otherwise fully cooperated with ED in the defense of the action.

9.3.
Reimbursement Contingent on Availability of Funds
ED's agreement to reimburse the agency is subject to the availability of funds under Section 431 of the Higher Education Act, 20 U.S.C. 1081.
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